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FEDERAL  ELECTION  COMMISSION 

[Notice  1975-88] 

Advisory  Opinions 

The  Federal  Election  Commission  an¬ 
nounces  the  publication  today  of  four 
Advisory  Opinions,  1975-46,  1975-69, 
1975-62  and  1975-88.  The  Commission’s 
opinions  are  in  response  to  questions 
raised  by  individuals  holding  Federal 
office,  candidates  for  Federal  oflSce  and 
political  committees,  with  respect  to 
whether  any  specific  transaction  or  ac¬ 
tivity  by  such  individual,  candidate,  or 
political  committee  would  constitute  a 
violation  of  the  Federal  Election  Cam¬ 
paign  Act  of  1971,  as  amended,  of  Chap¬ 
ter  95  or  96  of  Title  26  United  States 
Code,  or  of  sections  608,  610,  611,  613, 
614,  615,  616,  or  617  of  Title  18  United 
States  Code. 

The  Commission  points  out  that  these 
advisory  opinions  should  be  regarded  as 
interim  rulings  which  are  subject  to 
modification  by  future  Commission 
regulations  of  general  applicability.  In 
the  event  that  a  holding  in  either  opin¬ 
ion  is  altered  by  the  Commission’s  regu¬ 
lations  the  persons  to  whom  the  opin¬ 
ions  were  issued  will  be  notified. 

Advisory  Opinion  1975-46 

FEE  for  the  televised  APPEARANCE  OF  A 
MEMBER  OF  CONNGRESS 

This  advisory  opinion  is  rendered  un¬ 
der  2  U.S.C.  §  437f  in  response  to  a  re¬ 
quest  for  an  advisory  opinion  which  was 
submitted  by  Rufus  Myers,  Administra¬ 
tive  Assistant  to  Representative  Bar¬ 
bara  Jordan  which  was  published  as 
AOR  1975-46  in  the  September  3,  1975, 
Federal  Register  (40  PR  40677) .  Inter¬ 
ested  parties  were  given  an  opportimity 
to  submit  written  comments  relating  to 
the  request,  but  none  were  received. 

The  request  generally  asks  whether 
the  mnoey  received  by  a  Member  of  Con¬ 
gress  for  occasional  televised  commen¬ 
tary  is  to  be  treated  as  an  honorarium, 
and  thus  be  limited  by  the  provisions  of 
section  616  of  Title  18,  United  States 
Code.  Specifically,  the  facts  of  the  re¬ 
quest  are  that  Representative  Barbara 
Jordan  has  an  oral  contract  with  CBS 
to  videotape  editorial  comment  once  a 
mcaith  for  presentation  on  the  CBS 
Morning  News  Show.  In  consideration 
for  such  services.  Representative  Jor¬ 
dan  receives  $150  for  each  taping.  Mr. 
Myers  asks  whether  this  consideration  is 
merely  a  salary  for  services  for  which  a 
fee  is  traditionally  required,  and  thus 
should  not  be  subject  to  the  limitations 
on  honorariums  in  18  U.S.C.  616. 

It  is  provided  in  18  U.S.C.  616  that: 

Whoever,  while  an  elected  or  appointed 
officer  or  employee  of  any  branch  of  the 
Federal  Government — 

(1)  accepts  any  honorarium  of  more 
than  $1,000  •  •  •  for  any  appearance, 
speech  or  article;  or 

(2)  accepts  honorariums  •  •  •  ag¬ 
gregating  more  than  $15,000  in  any 
calendar  year; 

shall  be  fined  not  less  than  $1,000  nor 
more  than  $5,000. 
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This  provision  clearly  limits  honoraria 
accepted  for  any  appearance,  speech,  or 
article.  The  question  then  arises  as  to 
whether,  for  purposes  of  this  section, 
money  received  for  occasional  televised 
commentary  should  be  treated  as  Identi¬ 
cal  to  an  honorarium  accepted  for  an 
appearance  or  speech.  In  this  case  the 
Commission  concludes  that  the  word 
“honorarium”  should  be  read  narrowly 
to  reflect  only  the  obvious  intent  of  the 
statute,  and  should  not  be  interpreted  as 
meaning  a  "stipend.” 

Accordingly,  before  a  determination 
can  be  made  as  to  whether  the  consid¬ 
eration  which  Representative  Jordan 
receives  for  her  television  commentary 
constitutes  an  honorarium  and  thereby 
is  subject  to  all  applicable  limitations  on 
honorariums,  it  Is  necessary  to  distin¬ 
guish  between  an  “honorarium”  and  a 
“stipend.”  For  purposes  of  18  U.S.C. 

§  616,  money  received  by  an  officer  or 
employee  of  the  Federal  government  is 
considered  an  “honorarium”,  regardless 
of  whether  it  is  offered  gratuitously  or  as 
a  fee,  if  it  is  accepted  as  consideration 
for  an  api>earance,  speech,  or  article.  In 
addition,  such  money  must  be  accepted 
as  a  payment  for  a  single  event  or  trans¬ 
action  and  under  circumstances  which 
do  not  imply  a  continuing  compensatory 
relationship  between  the  parties  for 
similar  services.  On  the  other  hand,  an 
officer  or  employee  of  the  Federal  gov¬ 
ernment  is  considered  to  accept  a 
“stipend”  for  purposes  of  18  U.S.C.  §  616, 
if  the  money  is  accepted  in  the  form  of 
fixed  or  regular  compensation  intended 
as  consideration  for  the  rendering  of 
services,  e.g,,  a  salary. 

After  applying  the  appropriate  rides 
of  statutory  construction  and  the  Com¬ 
mission’s  policy  distinction  between  an 
honorarium  and  a  stipend,  it  is  the  opin¬ 
ion  of  the  Commission  that  the  consld- 
eTation  which  Representative  Jordan  re¬ 
ceives  for  her  television  commentary  does 
not  constitute  an  honorarium.  The  pay¬ 
ment  received  fails  to  qualify  as  an  hon¬ 
orarium  because  commentators  appear¬ 
ing  on  the  mass  media  customarily  have 
received  fixed  and  regular  compensation ; 
and  even  though  Representative  Jordan 
has  only  an  oral  contract  with  CBS 
which  may  be  terminated  at  will  by  either 
party,  this  oral  agreement  Is  sufficient  to 
show  that  the  parties  contemplate  the 
possibility  of  a  regular  and  continuing 
relationship  for  similar  services.  Clearly, 
the  $150  which  Representative  Jordan 
receives  for  each  taping  represents  a 
stipend  as  it  is  In  the  form  of  fixed  or 
regular  compensation  which  Is  intended 
as  consideration  for  the  rendering  of 
services. 

It  should  be  emphasixed  that  this 
opinion  is  not  to  be  construde  as  Com¬ 
mission  endorsement  of  the  practice  of 
some  Members  of  Congress  of  receiving 
a  stipend  or  salary  from  other  than  the 
Federal  Government.  Rather,  this  opin¬ 
ion  simply  represents  a  finding  by  the 
Commission  that  such  stipends  are  not 
governed  by  the  provisions  of  18  UB.C. 
616. 

It  should  be  noted  that  the  Commis¬ 
sion  wiU  presume  that  the  $150  which 


Representative  Jordan  receives  for  each 
taping  Is  not  a  “contribution”  as  provided 
In  2  UJ3.C.  431(e)  and  434,  or  18  UB.C. 
591(e),  608,  610,  and  611,  In  the  absence 
of  evidence  being  presented  to  the  Com¬ 
mission  which  shows  that  the  C.B.S. 
Morning  News,  or  any  of  its  advertisers, 
paid  the  stated  sum,  “for  the  purpose  of 
Influencing  the  nomination  for  election, 
or  election”  of  Representative  Jordan  to 
Federal  office. 

This  advisory  opinion  is  issued  only  on 
an  interim  basis  p>ending  the  promulga¬ 
tion  by  the  Commission  of  rules  and 
regulations  or  policy  statements  of  gen¬ 
eral  applicability. 

Advisory  Opinion — 1975-69 

retired  loans — EFFECT  WITH  RESPECT  TO 

CONTRIBUTION  LIMITATIONS;  EXISTENCE 

OP  A  WRITTEN  INSTRUMENT  OF  OBLIGA¬ 
TION 

This  advisory  opinion  is  rendered  un¬ 
der  2  U.S.C.  437f,  in  response  to  a  request 
for  an  advisory  opinion  submitted  by 
Congressman  Alvin  Baldus  and  published 
in  the  September  22, 1975,  Federal  Regis¬ 
ter  (40  FR  43664).  Interested  parties 
were  given  an  opportunity  to  submit 
written  comments  pertaining  to  the  re¬ 
quest,  but  none  were  received. 

The  requesting  party  seeks  an  advisory 
opinion  indicating  whether  if  a  loan  is 
made  to  a  political  committee,  and  then 
repaid.  It  would  be  considered  a  contri¬ 
bution.  Sections  431(e)  (1)  and  591(e)  (1) 
of  Titles  2  and  18,  respectively.  United 
States  Code,  define  a  contribution  as, 
among  other  things,  a  loan.  The  Commis¬ 
sions’  opinion  is  that  when  a  loan  creates 
a  legally  enforceable  obligation  to  re¬ 
pay,  a  contribution  remains  outstanding 
only  to  the  extent  that  the  principal  re¬ 
mains  unpaid.  While  outstanding,  a  loan 
is  a  contribution  which  counts  against 
the  individual’s  $1,000  and  $25,000  con¬ 
tribution  limitations.  Once  it  is  retired, 
however,  the  loan  (a  contribution  by  de- 
fintion)  is  extinguished  and  no  longer 
counts  against  these  limitations. 

The  existence  of  a  written  instrument 
of  obligation  would  have  no  effect  on 
the  foregoing  interpretation.  However, 
such  an  instrument  could  be  determina¬ 
tive  of  the  question  whether  the  trans¬ 
action  was  in  fact  a  loan,  rather  than 
a  gift,  and  therefore  ceased  to  be  a  “con¬ 
tribution”  when  repaid  to  the  lender. 

This  advisory  opinion  is  Issued  on  an 
Interim  basis  only  pending  promulgation 
by  the  Commission  of  rules  or  regula¬ 
tions  or  policy  statements  of  general 
applicability. 

Note. — Ck>inmlssloner  Thomson  voted 
against  adoption  of  the  foregoing  opinion. 
His  dissenting  views  are  published  as  foUows: 

DISSENTING  VIEWS  OF  COMMISSIONER 
THOMSON 

In  AO  1975-89,  the  Commission  has 
ignored  the  clear  language  of  the  statute 
and  ruled  that  a  loan  is  a  contribution 
only  to  the  extent  that  the  principal 
Tonains  unpaid. 

The  d&Bnition  of  the  term  contribu¬ 
tion  in  18  UB.C.  591(e)  states: 

“Contribution” — (1)  means  a  gift, 
subscription,  loan,  advance,  or  deposit 
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of  money  or  anything  of  value  (except 
a  loan  of  money  by  a  national  or  State 
bank  made  In  accordance  with  the  appli¬ 
cable  banking  laws  and  regulations  and 
in  the  ordinary  course  of  business,  which 
shall  be  considered  a  loan  by  each  en¬ 
dorser  or  guarantor,  in  that  proportion 
of  the  unpaid  balance  thereof  that  each 
endorser  or  guarantor  bears  to  the  total 
number  of  endorsers  or  guarantors), 
made  for  ^e  purpose  of  influencing  the 
nomination  for  election,  or  election,  of 
any  person  to  Federal  oflBce  .  .  .  (em¬ 
phasis  added) 

Thus,  a  loan  made  by  a  national  or  State 
bank  is  considered  a  contribution  by  any 
endorser  or  guarantor  of  such  loan  only 
to  the  extent  of  the  unpaid  balance.  In 
addition,  under  18  U.S.C.  608(a)(4),  a 
loan  or  advance  by  a  candidate  or  his 
family  is  subject  to  limitation  only  to 
the  extent  of  the  balance  of  such  loan 
or  advsuice  outstanding  and  unpaid. 
While  specific  exemptions  are  made  in 
each  of  these  cases,  there  is  no  excep¬ 
tion  of  this  nature  made  for  any  other 
type  of  loan.  Congress  clearly  intended 
that  loans  made  by  other  than  the  can¬ 
didate  and  his  family  or  national  or 
State  banks  would  be  considered  con¬ 
tributions  even  after  they  were  repaid. 
Otherwise,  a  specific  exemption  would 
have  been  made.  Thus,  the  Commission 
has  made  the  exemption  the  rule. 

Dated:  December  3, 1975. 

Vernon  Thobeson, 
Commissioner. 

Advisory  Opinion  1975-82 

rONDRAISING  IN  1976  TO  RETIRE  1974 
CAMPAIGN  DEBT 

This  advisory  opinion  is  issued  pur¬ 
suant  to  2  U.S.C.  437f.  The  Request  was 
published  in  the  November  4,  1975, 
Federal  Register  (40  FR  51354) .  Inter¬ 
ested  persons  were  invited  to  submit 
written  comments.  No  comments  were 
received. 

The  request  was  submitted  by  Con¬ 
gressman  Fred  Richmond  and  p>ertains 
to  the  retirement  of  a  1974  campaign 
debt.  Congressman  Richmond  indicates 
that  his  committee  will  conduct  fund¬ 
raising  activities  during  the  early  months 
oS.  1976  to  retire  a  pre-1975  campaign 
deficit.  The  Congressman  inquires  as 
to  whether  such  fimdraising  activities 
would  be  charged  against  his  1976  re- 
election  campaign  fund  limitations. 

The  Commission  has  issued  a  policy 
statement  and  several  advisory  opinions 
on  pre-1975  campaign  debts.  (40  FR 
32952  and  particularly  Advisory  Opinions 
1975-5  and  1975-6, 40  FR  31316.)  In  these 
opinions  and  statement,  the  Commission 
ruled  that  “election,”  as  used  in  18  n.S.C. 
608(b)  means  any  election  occiuring 
after  January  1,  1975.  Contributions 
made  for  the  sole  purpose  of  retiring 
campaign  debts  incurred  incident  to  an 
Section  held  before  January  1, 1975,  are 
not  subject  to  the  limits  in  18  UR.C.  608 
(b),  as  amended  in  1974  and  effective 
January  1. 1975.  The  expenditure  of  such 
contributions  Is.  accorcUngly,  not  subject 
to  the  limits  In  18  U.8.C.  608(c) . 


However,  in  order  to  assure  that  no 
abuses  develc^ied  and  to  assure  compli¬ 
ance  with  the  Federal  Election  Campcdgn 
Act  of  1971,  as  ammided,  the  Commission 
required,  among  other  things,  that  con¬ 
tributions  to  retire  pre-1975  campaign 
debts  be  received  by  the  debtor  (candi¬ 
date,  former  candidate,.or  political  com¬ 
mittee)  no  later  than  December  31, 1975, 
in  order  to  avoid  the  possibility  that  such 
contributions  would  be  counted  toward 
individual  contribution  limits  under  the 

1974  Act.  In  addition,  the  Commission 
indicated  its  expectation  that  contribu¬ 
tions  in  excess  of  the  amount  needed  to 
retire  the  debt  would  be  returned  to  the 
donors. 

In  light  of  Congressman  Richmond’s 
request,  the  Commission  has  reviewed  its 
policy  on  the  retirement  of  pre-1975  cam¬ 
paign  debts.  Although  the  Commission 
had  anticipated  that  candidates  or  for¬ 
mer  candidates  would  act  quickly  to  ex¬ 
tinguish  past  campaign  debts,  the*  Com¬ 
mission  notes  that  there  are  still  numer¬ 
ous  outstanding  debts  from  pre-1975 
campaigns.  The  Commission  recognizes 
the  responsibility  and  obligation  of  can¬ 
didates  and  committees  to  repay  past 
campaign  debts. 

The  Commission,  has  accordingly  de¬ 
termined  to  modify  its  policy  on  the  re¬ 
tirement  of  past  campaign  debts.  Expen¬ 
ditures  made  after  December  31, 1975,  to 
raise  or  solicit  contributions  to  retire  pre- 

1975  campaign  debts  will  not  be  subject 
to  the  expenditure  limitations  in  18 
U.S.C.  608(c).  The  solicitation  or  other 
fundraising  activities  must  be  held  separ¬ 
ately  from  solicitations  or  activities  for 
a  1976  election.  All  solicitations  or  re¬ 
quests  for  contributions  must  include 
clear  notice  that  the  funds  are  being 
solicited  to  retire  a  pre-1975  campaign 
debt. 

Contributors  giving  in  excess  of  $100 
must  expressly  earmark  the  contribution 
(as  by  notation  on  a  check)  for  initial 
use  to  retire  pre-1975  debts.  If  the  con¬ 
tributions  are  so  restricted,  they  will  not 
be  subject  to  the  contribution  limits  of 
18  U.S.C.  608(b) .  The  Commission  notes, 
however,  that  the  candidate  and  “imme¬ 
diate  family”  limits  of  18  U.S.C.  J08(a) 
were  in  effect  for  1974  elections  and  are 
not  waived  or  modified  by  this  opinion. 

Contributions  and  expenditures  made 
in  connection  with  an  effort  to  retire  pre- 
1975  debts  must  be  reported  separately 
from  any  1976  campaign  effort.  Under 
2  U.S.C.  434(b)  (12)  the  committee  which 
incurred  and  carries  the  1974  debt  must 
continuously  report  imtil  the  debt  is  ex¬ 
tinguished.  Contributions  and  expendi¬ 
tures  related  to  retiring  a  1974  debt  must 
be  received  into  and  expended  out  of  an 
account  that  is  separate  from  any  ac¬ 
count  used  for  the  1976  election.  No 
transfers  may  be  made  bewteen  ac¬ 
counts  until  all  pre-1975  debts  have  been 
extinguished,  and  then  only  as  provided 
in  the  following  paragraph. 

If  excess  funds  remain  after  liquida¬ 
tion  of  the  pre-1975  debts,  they  may  be 
used  in  any  manner  consistent  with  2 
U.8.C.  439a.  Moreover,  If  the  donors  give 
specific  written  authorization,  exceas 
funds  remaining  after  the  repayment  cA 


the  1974  debt  may  be  turned  over  to  the 
1976  principal  campaign  committee.  A 
turnover  of  excess  fimds  is  subject  to 
the  limits  of  18  U.S.C.  608(b)  as  appli¬ 
cable  to  those  donors  to  whom  the  ex¬ 
cess  is  attributed.  The  principal  cam¬ 
paign  committee  will  be  required  to  re¬ 
port  the  receipt  of  excess  funds  as  con¬ 
tributions  from  the  original  donors  to 
whom  the  excess  is  attributed  and  not 
simply  as  a  transfer  from  the  1974  debt 
accoimt  or  committee.  The  donors  of  the 
excess  shall  be  those  persons  whoee  con¬ 
tributions  were  last  received  before  the 
excess  became  evident  and  who  expressly 
authorized  the  use  of  their  contributions 
in  connection  with  a  1976  election. 

The  Commission  notes  that  this  opin¬ 
ion,  modifies  the  holding  in  AO  1975-52 
(40  FR  52794,  November  12.  1975),  AO 
1975-57  (40  FR  51611,  November  5. 1975) . 
AO  1975-64  (40  FR  52795,  November  12, 
1975) .  AO  1975-68  (40  PR  55601,  Novem¬ 
ber  28,  1975)  as  well  as  AO’s  1975-5  and 
1975-6  (40  FR  31316,  July  25.  1975). 

This  advisory  opinion  is  issued  on  an 
interim  basis  pending  final  promulgation 
by  the  Commission  of  rules  and  regula¬ 
tions  or  policy  statements  of  general  ap¬ 
plicability. 

Advisory  Opinion  1975-88 
USE  AND  reporting  of  excess  funds 

RAISED  TO  PAY  1974  CAMPAIGN  DEBTS 

This  advisory  opinion  is  issued  under  2 
U.S.C.  437f  in  response  to  a  request  on 
behalf  of  the  Dodd  for  Congress  Com¬ 
mittee.  This  request  was  published  as 
AOR  1975-88  on  November  4,  1975  in  the 
Federal  Register  (40  FR  51356>.  Inter¬ 
ested  persons  were  invited  to  submit 
written  comments  within  10  days  of  pub¬ 
lication.  No  C(»nments  were  received. 

This  request  asks  clarification  of  AO 
1975-6  (40  PR  31316.  July  25,  1975)  as 
it  relates  to  a  later  Policy  Statement  and 
an  Interim  Guideline  (40  FR  32950  and 
32952,  August  5, 1975)  issued  by  the  Com¬ 
mission  and  published  in  the  Federal 
Register.  These  publications  deal  with 
the  treatment  to  be  accordAl  past  cam¬ 
paign  debts  as  they  relate  to  the  dis¬ 
closure  provisions  of  the  Act  and  to  the 
limitations  on  conrtibutions  and  expen¬ 
ditures  contained  in  Title  18. 

In  AO  1975-6,  the  Commission  ruled 
that  debts  from  a  1974  campaign  could 
be  liquidated  from  funds  solicited  in  1975 
without  application  of  the  limitations  on 
contributions  or  expenditures  contained 
in  18  U.S.C.  608(b)  and  (c).  It  further 
indicated  that  any  amounts  raised  in  ex¬ 
cess  of  the  amoimt  needed  to  retire  the 
debt  should  be  returned  to  the  donor. 
The  Interim  Guideline  and  Policy  State¬ 
ment  do  not  address  the  issue  of  what 
should  be  done  with  excess  funds  after 
payment  of  debts.  The  Dodd  for  Con¬ 
gress  Committee  has  a  surplus  of  fimds 
after  retiring  debts  from  a  1974  cam,- 
paign.  It  asks  how  these  fimds  may  be 
used  and  reported  and.  If  they  must  be 
returned  to  the  donors,  what  procedure 
must  be  followed. 

In  Advismry  Opinion  1975-82,  (40  FR 
55596)  the  Cmnmlsston  modified  its  posi¬ 
tion  stated  In  AO  1975-6  and  the  Policy 
Statement  and  Interim  Guideline,  supra. 
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with  respect  to  the  use  of  excess  funds 
raised  to  retire  1974  debts.  The  Commis¬ 
sion  stated  that  such  funds  may  be  re¬ 
turned  to  the  donor.  Further,  contribu¬ 
tions  which  are  authorized  In  writing  for 
such  piuix>8e.  may  be  transferred  to  a 
1976  election  campaign  subject  to  the  dis¬ 
closure  requirements  of  2  UJ3.C.  432  and 
434,  a-nd  the  limitations  of  18  UJS.C. 
608(b).  Lastly,  under  the  provisions  of  2 
UJS.C.  439a.  an  Incumbent  Congressman 
may  use  excess  funds  to  defray  any  or¬ 
dinary  and  necessary  expenses  Incurred 
in  connection  with  his  duties  as  a  holder 


of  Fedoral  (Mfflce,  ccmtrlbate  to  an  or- 
gmdzatkm  described  in  26  UJ3.C.  170(e), 
m  tor  any  other  lawful  purpose. 

In  light  (rf  that  (pinion,  the  Dodd 
Committee  may  diqxMe  of  the  excess 
fxmds  as  above-stated.  Should  the  Dodd 
Committee  decide  to  return  the  excess  to 
the  donors,  the  contributions  last  re¬ 
ceived  should  be  the  first  returned  (m  the 
assmnptlon  tiiat  the  first  ccmtrlbuticms 
received  are  the  first  expended  and  that, 
therefore,  residual  fimds  represent  the 
last  contributions  received.  The  Dodd 
Ccxnmittee  does  not  have  to  pro-rate  the 


contrlbutloos  rec^vcd  If  It  decides  to  re¬ 
turn  them,  althoush  It  may  do  so. 

This  opinion  Is  issued  on  an  interim 
basis  pending  final  promulgatlmi  by  the 
CommlsBtoii  of  rules  and  regnlatians  or 
P(dlcy  statements  of  general  applicabil¬ 
ity. 

Dated:  December  3, 1975. 

Thowas  B.  Curtis, 
Chairman  for  the 
Federal  Election  Commission. 
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